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Section 173 Agreement — 178-182 Murphy Street, East Bendigo 3550

THIS AGREEMENT is made the Yy day of fg/ju’é'/ 2023
PARTIES:
GREATER BENDIGO CITY COUNCIL of 189-229 Lyttleton Terrace, Bendigo in the State of Victoria
(Council)
AND
COLIBAN REGION WATER CORPORATION of 37-45 Bridge Street, Bendigo in the State of Victoria
(Coliban Water)

AND
ARBOR ESTATES PTY LTD ACN 118 940 006 of 45 Edwards Road, Kennington in the State of
Victoria

(the Owner)
BACKGROUND:
A. The Owner is the registered proprietor of the Land.
B. Council is the Responsible Authority for the administration and enforcement of the Act for the

Scheme.

C. Coliban Water is an Authority pursuant to the Water Act 1989 and the provider, or potential
provider, of sewerage services to the Land.

D. Coliban Water has agreed to the Owner's request for an extension of the sewer mains to allow
sewerage connection works for the Land to the sewer main.

E. It has been negotiated amongst the Council, the Owner and Coliban Water that specific
arrangements should be entered into in relation to Sewerage Connection Works and drainage
for the Land,

F. The Land is within the municipality of Council and affected by the Scheme.

G. On 25 March 2021 Council issued the Planning Permit which permits a subdivision of the land
into twenty (20) lots.

H. Condition 10 of the Planning Permit provides:

“BUILDING EXCLUSION AREA

Before the plan of subdivision is certified the owner must undertake one of the following actions
to administer a building exclusion area of at least three (3) metres from the southern allotment
boundary of proposed Lots 2 to 12 to protect the amenity of the adjoining public reserve.

a) an Agreement with the Responsible Authority under section 173 of the Planning and
Environment Act 1987,

b) a Restriction shown on the Plan of Subdivision; or

¢) an easement.
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The building exclusion area may be used by the owner for access, parking, or sforage
purposes, but must not be built upon except with the express written consent of the responsible

authority.
The owner must pay the reasonable costs for the preparation, execution and registration for any

of the actions listed above.”
I. Condition 11 of the Planning Permit provides:
“DETAILED DRAINAGE

Before the plan of subdivision is certified under the Subdivision Act 1988, plans o the
satisfaction of the responsible authority must be submitted to and approved by the responsible
authority. When approved, the plans will be endorsed and then will form part of the permit. The
plans must be drawn to scale with dimensions. The plans must include

o Direction of stormwater run off

¢ A paint of discharge for each lot;

o Independent drainage for each lot.

» Stormwater detention

o Allowable Discharge:

= Q10% =63 /s perha
» Q1% =131W/sperha

o Stormwater quality

o Drainage easements”

J. Condition 12 of the Planning Permit provides:

“DRAINAGE WORKS

Prior to the issue of the statement of compliance for the subdivision, drainage works must be
constructed in accordance with plans approved by the responsible authority”.

K. Condition 19 (c) of the Planning Permit provides:
“COLIBAN WATER
Prior to the issue of the Statement of Compliance for the subdivision, the owner shall enter into
an agreement with the Responsible Authority and Coliban Water under Section 173 of the
Planning and Environment Act, for the creation of a Section 173 Agreement, which is to be
registered on the parent title and ultimately apply to Lots 1-20 within this development site. This
is to ensure that any future owner is aware of the specific requirements for sewage to the lots.
The land owner's solicitor may prepare the agreement and liaise with Coliban Water regarding
the specific wording.”

L. The parties acknowledge that this Agreement provides for:
(a) matters intended to satisfy Conditions 10, 11, 12 and 19 (c) of the Planning Permit;

(b) matters intended to achieve and advance the objectives of planning in Victoria; and
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(c) matters intended to achieve and advance the objectives of planning in the Scheme and
is made pursuant to Section 173 of the Act.
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1. DEFINITIONS
In this Agreement:
Act means the Planning and Environment Act 1987 (Vic).

Agreement means this Agreement, including the Schedule and Annexures and the
background to this Agreement.

Approved Plan means the plan or plans endorsed from time to time with the stamp of
Coliban Water as the plan of any part of the Sewerage Connection Works.

Business Day means Monday to Friday excluding public holidays in Victoria.

Coliban Water Sewerage System means the sewerage system of Coliban Region Water
Corporation designed to receive, convey, store, treat and dispose of sewerage from the
Land or lots created within the Land.

Drainage Works means those drainage works contemplated and to be approved by
Council in accordance with condition 11 of the Planning Permit and required to be carried
out prior to the issued of a Statement of Compliance for the Plan of Subdivision in
accordance with condition 12 of the Planning Permit.

Endorsed Plans means the plan or plans endorsed with the Stamp of Council from time to
time attached to the Planning Permit.

Land means:

e all that piece of land being Crown Allotment 120C Section O Parish of Sandhurst being
the whole of the land described in Certificate of Title Volume 09201 Folio 662;

e all that piece of land being Lot 1 and Lot 2 on Title Plan 898023N being the whole of the
land described in Certificate of Title Volume 08671 Folio 715; and

¢ all that piece of land being Lot 1 on Plan of Subdivision 427834S being the whole of the
land described in Certificate of Title Volume 10485 Folio 909.

Lot means any lot created by the proposed subdivision under the Planning Permit.

Planning Permit means planning permit DS/892/2020 a copy of which can be inspected
from Council Offices upon appointment.

Plan of Subdivision means the proposed plan of subdivision of the Land a copy of which
can be inspected from Council Offices upon appointment.

Scheme means the Greater Bendigo Planning Scheme or any other planning scheme
which applies to the Land from time to time.

Stormwater Detention Calculation Plan means the Stormwater Detention & WSUD
Requirements prepared by Terraco, dated December 2021, a copy of which is attached as
Annexure A,

2. INTERPRETATION

The parties agree and acknowledge that in this Agreement:

MME-152318-2491-24-V1



ecklegal

Section 173 Agreement — 178-182 Murphy Street, East Bendigo 3550

241 The singular includes the plural and the plural includes the singular.
2.2 Areference to a gender includes a reference to each other gender.

2.3  The reference to a person includes a reference to a firm, corporation, association or
other entity and their successors in law.

2.4 If a party consists of more than one person this Agreement binds them jointly and
each of them severally.

25 A reference to a statute includes any statute amending, consolidating or replacing
that statute and includes any subordinate instruments made under that statute.

26  The Background to this Agreement is and will be deemed to form part of this
Agreement including any terms defined within the Background.

3. COMMENCEMENT

This Agreement came into force on the date it was made and set out above or and if no
date is specified on the day in which the Agreement was registered on the relevant
Certificate of Title to the Land.

4, TERMINATION OF AGREEMENT

This Agreement may be ended by mutual agreement between Council; Coliban Water and
the Owner either wholly or in part or as to any part of the Land. As soon as reasonably
practicable after this Agreement has ended, Council must, at the request and at the cost of
the Owner, apply to the Registrar of Titles under Section 183 of the Act to cancel the
recording of this Agreement on the Register.

5. OWNER'S COVENANTS
5.1 Specific Obligations on the Owner
Coliban Water

5.1.1 The Owner agrees and acknowledges that the maximum sewer output each
Lot must not exceed 600 litres per day with plumbing fixtures equal to or less
than a 35 fixture unit rating according to AS3500 plumbing regulations. This
volume includes any proposed trade waste which is subject to separate
agreement with Coliban Water.

Building Exclusion Area

5.1.2 The Owner agrees that the area not less than three metres from the southern
boundary of Lots 2 to 12 is a building exclusion area; and

5.1.3 The Owner agrees not to build or construct a dwelling or structure within the
building exclusion area set out in 5.1.2 above without the prior written
approval of Council.

Drainage

5.1.4 The Owner and acknowledges and agrees that:
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5.1.4.1 nothing in clause 5.1.5 below is to be construed to mean that the
Drainage Works are not required to be commenced and undertaken
to the extent necessary prior to the issue of Statement of Compliance;
and

5.1.4.2 that by operation of and in accordance with clause 5.1.5 it is only to
the extent which it is reasonably necessary that the Drainage Works
may be completed after the issue of Statement of Compliance.

5.1.5 The Owner agrees that, in lieu of the completion of the Drainage Works prior
to the issue of Statement of Compliance in accordance with condition 12 of
the Planning Permit ,as follows:

5.1.5.1to complete the Drainage Works, including the on-site stormwater
detention system and/or water quality treatment system in
accordance with the Stormwater Detention Calculation Plan and to
the satisfaction of Council prior to occupation of a building on a Lot;

5.1.5.2 to maintain the Drainage Works, including the on-site stormwater
detention system and/or water quality treatment system instailed on
the Land and will not modify either system without prior written
approval from Council;

5.1.5.3to aliow duly authorised officers of Council to inspect the Drainage
Works, including the on-site stormwater detention system and/or
water quality treatment system at mutually agreed time; and

5.1.5.4 it will pay for all the costs associated with the construction and
maintenance of the Drainage Works, including the on-site stormwater
detention system and/or water quality treatment system.

Further Obligations on the Owner
5.1.6 Covenants run with the Land

The Owner’s obligations in this Agreement are intended to take effect as
covenants which shall be annexed to and run at law and in equity with the
Land and every part of it, and bind the Owner and their successors,
assignees and transferees, the registered proprietor or proprietors for the
time being of the Land and every part of the Land.

5.1.7 Successors in title

Until this Agreement is recorded on the folio of the Register which relates to
the Land pursuant to Section 181 of the Act, the Owner must ensure that its
successors in title give effect to and do all acts and sign all documents which
will require those successors to give effect to this Agreement including
requiring the successors in title to execute a deed agreeing to be bound by
the terms of this Agreement. Until that deed is executed, the Owner, being
party to this Agreement, remain liable to perform all of the Owner’s
obligations contained in this Agreement.
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5.1.8 Further assurance

The Owner agrees to do all that is necessary to enable Council to make an
application to the Registrar of Titles to make a recording of this Agreement
on the Certificate of Title to the Land in accordance with Section 181 of the
Act, including the signing of any further agreement, acknowledgement or
other document which relates to the Land.

5.1.9 Payment of Council's costs

The Owner agrees to pay on demand to Council and Coliban Water their
respective costs and expenses incurred and incidental to the preparation,
execution and registration of this Agreement pursuant to Section 181 of the
Act, together with all costs of enforcing this Agreement if deemed necessary
by Council.

5.1.10 Mortgagee to be bound

The Owner agrees to obtain the consent of any Mortgagee to be bound by
the covenants in this Agreement if the Mortgagee becomes mortgagee in
possession of the Land.

56.1.11 Indemnity

The Owner agrees to indemnify and keep Councii and Coliban Water, its
officers, employees, agents, workmen and contractors indemnified from and
against all costs, expenses, losses or damages which they or any of them
may sustain, incur or suffer or be or become liable for or in respect of any
suit, action, proceeding, judgment or claim brought by any person arising
from any non-compliance with this Agreement.

5.1.12 Non-compliance

If the Owner has not complied with this Agreement within 14 days after the
date of service on the Owner by Council and Coliban Water of a notice which
specified the Owner's failure to comply with any provision of this Agreement,
the Owner agrees.

51.121 to allow Council's and Coliban Water’s officers, employees,
contractors or agents to enter the Land and rectify the non-
compliance;

5.1.12.2 to pay to Council and Coliban Water on demand, Councit's
and Coliban Water's reasonable costs and expenses incurred as a
result of the Owner's non-compliance; and

5.1.12.3 to pay interest at the rate of 2% above the rate prescribed
under Section 2 of the Penally Interest Rates Act 1983 on all monies
which are due and payable but remain owing under this Agreement
until they are paid in full;

MME-152318-2491-24-V1
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And the Owner agrees;

5.1.124 to accept a certificate signed by the Chief Executive Officer of
Coungil and Coliban Water (or any nominee of the Chief Executive
Officer) as prima facie proof of the costs incurred by Council in
rectifying the Owner's non-compliance with this Agreement;

5.1.12.5 that any payments made for the purposes of this Agreement
shall be appropriated first in payment of any interest and any unpaid
costs of Council and Coliban Water and then applied in repayment of
the principal sum; and

51126 that all costs or other monies which are due and payable
under this Agreement but which remain owing shall be a charge on
the Land until they are paid in full.

5.2 Council access

The Owner agrees to allow Council and its officers, employees, contractors or
agents or any of them to enter the Land (at any reasonable time) to assess
compliance with this Agreement.

5.3 Coliban Water Access

The Owner covenants to allow Coliban Water and its officers, employees,
contractors or agents or any of them, to enter the Land (at any reasonable time) to
assess compliance with this Agreement,

54  Owner's warranty
The Owner warrants and covenants that:

5.41 the Owner is the registered proprietor (or is entitled to become the registered
proprietor) of the Land and is also the beneficial owner of the Land,;

5.4.2 there are no mortgages, liens, charges or other encumbrances or leases or
any rights inherent in any person other than the Owner affecting the Land
which have not been disclosed by the usual searches of the folio of the
Register for the Land or notified to Council or Coliban Water,

5.4.3 no part of the Land is subject to any rights obtained by adverse possession
or subject to any easements or rights described or referred to in Section 42
of the Transfer of Land Act 1958; and

5.4.4 until this Agreement is recorded on the folio of the Register which relates to
the Land, the Owner will not sell, transfer, dispose of, assign, mortgage or
otherwise part with possession of the Land or any part of the Land without
first disclosing to any intended purchaser, transferee, assignee or mortgagee
the existence and nature of this Agreement.

6. GENERAL
6.1 Council’s or Coliban Water’s powers not restricted
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This Agreement does not fetter or restrict Council's or Coliban Water's power or
discretion in respect of any of Council's decision making powers including but not
limited to an ability to make decisions under the Local Government Act 1989, and
the Act or to make or impose requirements or conditions in connection with any use
or development of the Land or the granting of any planning permit, the approval or
certification of any plans of subdivision or consolidation relating to the Land or the
issue of a statement of compliance in connection with any such plans.

6.2 Time of the essence

Time is of the essence as regards all dates, periods of time and times specified in
this Agreement.

6.3 Governing law and jurisdiction

This Agreement is governed by and is to be construed in accordance with the laws
of Victoria. Each party irrevocably and unconditionally submits to the non-exclusive
jurisdiction of the courts and tribunals of Victoria and waives any right to object to
proceedings being brought in those courts or tribunals.

6.4  Enforcement and severability

6.4.1 This Agreement shall operate as a contract between the parties and be
enforceable as such in a court of competent jurisdiction regardless of
whether, for any reason, this Agreement were held to be unenforceable as
an Agreement pursuant to Division 2 of Part 9 of the Act.

6.4.2 If a court, arbitrator, tribunal or other competent authority determines that a
word, phrase, sentence, paragraph or clause of this Agreement is
unenforceable, illegal or void, then it shall be severed and the other
provisions of this Agreement shall remain operative.

7. NOTICES
7.4 Service of notice

A notice or other communication required or permitted to be served by a party on
another party must be in writing and may be served:

7.1.1 by delivering it personally to that party;

7.1.2 by sending it by prepaid post addressed to that party at the address set out
in this Agreement or subsequently notified to each party from time to time; or

7.1.3 by sending it by facsimile provided that a communication sent by facsimile
shall be confirmed immediately in writing by the sending party or by hand
delivery or prepaid post.

7.2 Time of service

A notice or other communication is deemed served
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7.2.1
7.2.2
723
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IN WITNESS WHEREOF the parties hereto have hereunto set their hands and seals the day and
year first hereinbefore written.

APPROVED under the COMMON SEAL of the )
GREATER BENDIGO CITY COUNCIL in the
presence of;

COMMON
...... ,/v/ﬂ///“““—f“‘——*
Chief Executive Officer |

Full name: Craig William Niemann

Usual Address:
Galkangu — Bendigo GovHub
189-229 Lyttleton Terrace, Bendigo VIC 3550
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SIGNED SEALED AND DELIVERED by
ARBOR ESTATES PTY LTD ACN 118 940
006 in accordance with section 127 of the
Corporations Act 2001 (Cth) by:

e St

Signature of Director Signatu Director/Company Secretary

DoepEn Wivor, Fi7se~)  Daprjen '7‘0'691&7,

Full name (print) Full name (print)
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THE COMMON SEAL of COLIBAN REGION

WATER CORPORATION ) ’Y\/.é ~

was affixed in the presence of the General T ———— o
Counsel & Corporate Secretary

being a delegated officer pursuant to Instrument ) Rebecca Hanley, General Counsel &
of Delegations dated 24 February 2023: Corporate Secretary
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ANNEXURE A - STORMWATER DETENTION & WSUD PLAN
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Peter Brasier
DATE: 13 April 2022

ENGIMEERING PLANS
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GREATER BENDIGO CITY COUNCIL.
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DEED TO END AN AGREEMENT PURSUANT TO SECTION 173
OF THE PLANNING AND ENVIRONMENT ACT 1987 (VIC)

BETWEEN
GREATER BENDIGO CITY COUNCIL
and

COLIBAN REGION WATER CORPORATION

and

ARBOR ESTATES PTY LTD ACN 118 940 006

Phaone } 5445 433 Email inf {
Fax 45 ¢ wwiw becklegal.comau
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€c k 1 € g al Deed to End Section 173 Agreement - 178-182 Murphy Street, East
Bendigo 3550

THIS DEED is made the /4 day of /37&.«07’ 2023.
PARTIES:

GREATER BENDIGO CITY COUNCIL of 189-229 Lyttleton Terrace, Bendigo in the State of Victoria
{Council)
AND

COLIBAN REGION WATER CORPORATION of 37-45 Bridge Street, Bendigo in the State of
Victoria

(Coliban Water)
AND

ARBOR ESTATES PTY LTD ACN 118 940 006 of 45 Edwards Road, Kennington in the State of
Victoria

(the Owner)
BACKGROUND:

A.  The Owner is the registered proprietor of ALL THAT piece of land being Lot 1 on Plan of
Subdivision 427834S being the whole of the land described in Certificate of Title Volume 10485
Folio 909 (the Land).

B. The Land is within the municipality of Greater Bendigo City Council and is affected by Bendigo
Planning Scheme.

C. Council is the Responsible Authority administering the Bendigo Planning Scheme.

D. A Section 173 Agreement was registered on the title of the Land through dealing number
AW142128R on 10 October 2022. (the Agreement).

E. Council and the Owner have agreed to end the Agreement and remove the Agreement from
the Land.

NOW THIS DEED WITNESSES as follows:
1 The Owner HEREBY COVENANTS AND AGREES with Council as follows:
1.1  The Owner will do all things necessary to execute this Deed to bring an end to the
Agreement in respect of the Land.
1.2 Council shall as soon as practicable after the execution of this Deed make application
with the Registrar of Titles pursuant to Section 183 of the Planning and Environment Act
1987 to register this Deed on the relevant Certificate of Title for the Land.
1.3 Any notice hereunder shall be sufficiently served by delivering the same to the Owner at
its address appearing in this Deed or by placing the same into the post in a pre-paid

envelope addressed to the Owner at such address or such other postal address as shall
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1.4

be notified by the Owner to Council in writing for the purposes of this Deed and any
notice so posted shall be conclusively deemed to have been served on the next ordinary
business day after the day of posting.

The Owner will pay the reasonable legal costs and disbursements of Council in

connection with the preparation, execution and registration of this Deed.



ecklegal

Deed to End Section 173 Agreement - 178-182 Murphy Street, East
Bendigo 3550

IN WITNESS WHEREOF the parties hereto have hereunto set their hands and seals the day and
year first hereinbefore written.

APPROVED under the COMMON SEAL of the)
GREATER BENDIGO CITY COUNCIL in the)
presence of:

Chief Executive Officer

Full name: Craig William Niemann
Usual Address: Galkangu — Bendigo GovHub
189-229 Lyttleton Terrace, Bendigo VIC 3550
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SIGNED SEALED AND DELIVERED by

ARBOR ESTATES PTY LTD ACN 118 940

006 in accordance with section 127 of the

Corporations Act 2001 (Cth) by:

D
Signature of Director Signaturﬁ({ irector/Secretary
Dot/ \ijyor. A750v/  Danne Ny ]
i

Full name (print) Full name (print)
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THE COMMON SEAL of COLIBAN REGION
WATER CORPORATION )

was affixed in the presence of the General) ’Y\j_h :f:_
Counsel & Corporate Secretary ) e,

being a delegated officer pursuant to Instrument) Rebecca Hanley, General Counsel &
of Delegations dated 24 February 2023: Corporate Secretary




